
 
 
18th December 2020 
 
CCUA response to Civil Justice Council preliminary survey regarding pre-action protocols 
 
Please find below the Policy & Reform Committee’s response to the Civil Justice Council’s preliminary 
survey into pre-action protocols. 
 
The survey was conducted by “Surveymonkey”, so each answer was entered individually online. The 
webpage can be found here,  
 
Civil Justice Council launches review of Pre-action Protocols | Courts and Tribunals Judiciary 
 
A summary of the questions is also attached. 
 
The answers submitted by the Association were as follows- 
 

1. Rob Thompson  
2. Chair of Civil Court Users Association (CCUA) 
3. Yes 
4. Debt and Mortgage PAPs 
5. N/a 
6. The primary purpose of most PAPs is to resolve disputes and narrow issues. However, this is 

where the Debt and Mortgage PAPs should be constructed differently. There are rarely 
disputes or issues to be narrowed and the primary purpose should be to encourage 
engagement by the Defendant and agreement of repayment terms and other issues.  The 
Mortgage PAP is heavily focused on ensuring that lenders have sought to engage closely with 
borrowers and consider appropriate forbearance solutions in advance of issuing a claim for 
possession. 

7. In rare cases under the Debt and Mortgage PAPS it can help to identify if a dispute or other 
issue does unusually exist, whereupon it can be dealt with. However, this is the exception.  

8. Partially successful. (In the elaborate box) – As regards the Debt PAP, the vast majority of 
creditors were already doing everything possible to engage with Defendants prior to 
commencing litigation before PAP was implemented, including sophisticated behavioural 
science techniques. However, a small proportion of creditors will have raised their game. 
Having a standardised approach also reduces the opportunity for spurious argument that 
formalities have not been complied with. However, there are still a significant proportion of 
Defendants who fail to engage.  The Mortgage PAP provides a consistent level of expectation 
on the part of the lender which can assure the judiciary that all appropriate steps have been 
taken in advance of a claim for possession being issued.  The formal checklist required at the 
hearing ensures that the judge has all appropriate evidence of compliance with the PAP.  The 
Mortgage PAP checklist does ensure that the judge has the information he/she requires in one 
place. 

9. Promote engagement and resolution between the parties. 
10. Overly burdensome. (In the elaborate box) – The Debt PAP is overly burdensome on 

creditors. Many creditors were already engaging in many of the steps before PAP, but in a 
flexible and effective way. The bureaucratic, inflexible, waste of paper and time approach 
which is now enforced is not particularly helpful and is often of no real improvement. For 
example, why ask a Defendant to complete a several page long document when they could 
just pick up the phone and agreement could be reached? On the other side, there is little or no 
expectation on the Defendant and therefore little or no incentive for them to engage and 
constructively to resolve, potentially to their considerable detriment if legal action ends up 
proving necessary.  The Mortgage PAP has become part of the furniture and is now built into 
lenders’ and solicitors’ processes to evidence that appropriate steps have been taken in 
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advance of the claim being issued.  There is limited requirement on the borrower to engage 
and limited consequences for not doing so in advance of any hearing. 

11. No. 
12. Yes. (In the elaborate box)- As regards the Debt PAP, there is far too much time and delay, 

the whole process reduces the sense of urgency and thereby also reduces the appetite for 
settlement or other conclusion.  The Mortgage PAP is now well embedded in the processes of 
lenders and the time frames within the PAP are similarly embedded. 

13. Some of the time. (In the elaborate box) – As regards the Debt PAP, there may be the odd 
occasion where an unsophisticated creditor follows PAP where they would have been unlikely 
to follow a similar process pre-PAP and that this results in engagement. It’s a rarity though. 
Most Defendants who engage would probably engage anyway with or without PAP, whilst 
many of those who never engage probably never would, whatever steps are taken.  The 
Mortgage PAP rarely throws up disputes and its focus is far more on ensuring the lender has 
taken all appropriate steps to provide forbearance to the borrower in advance of a claim for 
possession being issued. 

14. Yes. (In the elaborate box)- As regards the Debt PAP, yes, but this is not an important 
consideration. The extortionate cost of court fees themselves is a far bigger consideration. 
Most potential money Claimants have for a long time prior to the introductions of PAP tried to 
do everything possible to try to resolve without the need for legal action. This is driven first and 
foremost by an appreciation that legal action should be avoided wherever possible and should 
always be an absolute last resort, but the cost is also a factor.  The Mortgage PAP simply 
formalises and standardises steps that lenders take to ensure that they are treating customers 
fairly in accordance with their FCA obligations in any event. 

15. Not applicable. 
16. Not applicable. 
17. Not well adapted. (In the elaborate box) – In the case of the Debt PAP, it is too closely aligned 

to other PAPs in trying to seek out and resolve disputes and issues which probably do not 
exist, instead of promoting resolution between the parties such as agreement of repayment 
terms. Effectively, the Mortgage PAP simply standardises and formalises steps that lenders 
take in light of their FCA regulatory obligations in any event.  The Mortgage PAP checklist 
provides a standard approach for the judiciary to ensure that appropriate steps have been 
taken. 

18. Yes. (In the elaborate box)- As regards the Debt PAP, yes, in the sense that it can cover all 
eventualities. However, it is a very long-winded and bureaucratic way to achieve that.  The 
Mortgage PAP checklist is prescriptive in what it requires but the underlying Mortgage PAP 
provides flexibility in how engagement with borrowers is undertaken.  

19. Yes. 
20. Yes. (In the elaborate box) – Yes as regards the Debt PAP. However, there could be far 

greater emphasis placed upon the prospective Defendant regarding the fact that it is important 
and in their interests that they should engage in a constructive way to resolve the underlying 
issue. Instead, the Debt PAP for example, really just promotes delay and obstruction even 
where there is supposed engagement. This is often to the ultimate harm of both parties.  The 
Mortgage PAP is clear although there are limited sanctions on borrowers to engage in 
advance of proceedings being issued and the matter reaching hearing. 

21. They are inaccessible. (In the elaborate box) – despite the stated intention during the drafting 
of the Debt PAP that it should be inviting and easy to use for litigants in person, it is deeply 
uninviting and long-winded.  The Mortgage PAP is OK, although it does use legal language 
and reference a number of statutes etc which may not be clear to borrowers as litigants in 
person. 

22. Yes. 
23. Compliance is variable…. (In the expand box) – As regards the Debt PAP, most creditors 

comply, indeed many are obliged to by their regulators. As stated, many prospective 
Defendants do not respond or otherwise comply.  The Mortgage PAP imposes most of its 



 
obligations on lenders and lenders comply with the Mortgage PAP in full.  This does not 
always mean that borrowers choose to engage prior to proceedings being issued. 

24. Yes. (In the elaborate box) – As regards the Debt PAP, yes, but unfortunately not always in a 
positive way. Most courts would quite correctly penalise a non-compliant creditor. However, 
there is usually little or no penalty applied to non-compliant Defendants. This means that 
non-compliance by Defendants continues on cases as there is seen as little or no risk and the 
purpose of the PAP is defeated, often to the ultimate detriment of the Defendant. Quite often 
they are encouraged in this by  unhelpful and misguided internet “advice” which causes them 
harm.  In general, the Mortgage PAP is consistently considered by the judiciary.  As with 
everything, there are exceptions to this rule. 

25. Directions and costs, as currently. That is not the real issue. The issue is that the need for 
compliance by both parties should be stressed and enforced.  In mortgage actions, costs are 
generally added to the mortgage account under contract and, therefore, this is not a significant 
consideration. 

26. A little. (In the elaborate box) – Very little as regards the Debt PAP. It may flush out the 
occasional issue, or engagement by a prospective Defendant who has not previously 
engaged. However, most prospective Defendants who have issues to raise or wanted to 
engage would probably have done so anyway. Those who don’t are unlikely to do so simply 
because this is suggested or required by the PAP.  The Mortgage PAP is rarely about 
disputes but the information within the Mortgage PAP checklist does assist the court in having 
information it requires in one place and is, therefore, efficient. 

27. In the case of the Debt PAP, the consequences are less likely to impact judicial case 
management at all, as the vast majority of such cases are not defended.  The Mortgage PAP 
is well embedded and we do not consider additional consideration of it is required. 

28. In the case of the Debt PAP, it should simply be necessary to click to say that some basic 
requirements have been complied with in order to try to resolve, that the Defendant has not 
effectively engaged, that all means of trying to resolve have been exhausted and that litigation 
is unfortunately now the last resort. 

29. Yes. (In the elaborate box) – but they must be swift, proportionate, focused and 
non-bureaucratic. 

30. Minor reforms would be desirable to the Debt PAP. The basic structure is okay, but it could be 
hugely simplified, streamlined, more inviting and a lot less bureaucratic.  The Mortgage PAP 
does not require review, in our view. 

31. Simplify and speed up the process, keep it focused on the type of claim, do not focus on 
“dispute” in claims where statistically disputes are highly unlikely. 

32. No. 
 
 
Rob Thompson, Chair, 18th December 2020 
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The Civil Justice Council is currently conducting a review of the Pre-action protocols. As part of this 
review we are seeking preliminary views from interested parties on the purpose and operation of PAPs 
and what, if any, reforms are needed. 

We would be grateful if you took the time to complete this questionnaire. Please note there will be an 
opportunity to make detailed submissions to the CJC including on any interim report issued by the 
Council. This survey is designed as a preliminary fact-finding exercise, to gauge the views of litigants, 
lawyers and the judiciary about the utility and fairness of PAPs. 

Please try to answer the questions as directly as possible. The final question provides the opportunity 
to enter any additional observations not already covered by previous answers. 

Please also note this questionnaire is intended for lawyers and non-lawyers alike. If you feel any of the 
questions are unclear please indicate that in the free text boxes. 



   

  

  

        

               
                  

             

Your Details and Experience 

1. Your name 

2. Your affiliation 

3. Are you responding on behalf of your organisation? 

Yes 

No 

4. Which Pre-action Protocol do you have the most experience with? We will assume your subsequent 
answers relates to this PAP unless you indicate otherwise (There are free text boxes where you can do this). 

5. If you have experience with other PAPs could you please list them here 



  

          

          

           

        

        

       

                   

        

            

  

Purpose of PAPs 

6. What do you think the primary purpose of PAPs are? 

7. What do you think the subsidiary purposes of PAPs are? 

Allow the parties to confirm there is a legal dispute between them 

Narrow any issues in dispute between the parties 

Promote an atmosphere of cooperation between the parties 

Reduce the overall costs of resolving the dispute 

Ensure the parties engage in appropriate alternative dispute resolution (ADR) to try to resolve their dispute before going to court 

To stop potential unmeritorious claims from going to court 

To ensure strong claims are paid/settled without the need to go to court 

Other (please specify) 



            

           

 

 

  

  

          

8. To what extent do you think PAPs have achieved these objectives? 

Fully Successful 

Partially Successful 

They're sometimes counterproductive 

Not at all 

If you would like to elaborate on your answers please do so here. 

9. What do you think the purpose of PAPs should be? 



  

           

       

 

 

 

            

           

              

Fairness of PAPs 

10. How burdensome are the requirements of PAPs? 

Overly burdensome 

About Right 

Too Light 

If you wish to elaborate on your answers please do so here 

11. Are PAPs fair to both prospective parties in the obligations they impose? 

12. Is there enough time to comply with PAP requirements, taking into account limitation periods? 

Yes 

No 

If you wish to elaborate on your answer please do so here 



  

           

          

   

   

           

                   
                  

                

           

                 

    

Costs and Funding 

13. Do you believe PAPs help resolve disputes at proportionate cost? 

Yes 

Most of the Time 

Some of the Time 

No 

If you wish to elaborate on your answers please do so here 

14. Do PAPs have the effect of frontloading of costs in cases that are not resolved without reaching court? By 
"court" we mean the formal commencement of a claim in the civil courts. By "frontloading" we mean the 
incurring of additional costs that would have been avoided had the claim been directly issued in court. 

Yes 

No 

If yes, are there ways frontloading might be avoided or minimised? 

15. Where costs are recoverable for complying with PAPs, do the costs fairly reflect the amount of work 
involved? 

Yes 

No 

Not Applicable (Costs not Recoverable) 

If you wish to elaborate on your answer please do so here 



           

                     16. If you are reliant on legal aid to cover compliance with PAPs does this cover the cost of the work ? 

Yes 

No 

If you wish to elaborate on your answers please do so here 



           

                     

  

  

  

           

            

    

Suitability 

17. To what extent do you believe that PAPs are well adapted to the key issues in the litigation to which they 
relate? 

Very well adapted 

Could be improved 

Not well adapted 

If you wish to elaborate on your answer please do so here 

18. Are PAPs sufficiently flexible to meet the needs of the prospective parties? 

Yes 

No, more flexibility is needed 

If you wish to elaborate on your answer please do so here 



           

            

           

              

Clarity 

19. Are PAPs clear in the obligations they impose (and do not impose)? 

Yes 

No 

If you wish to elaborate on your answer please do so here 

20. Are PAPs clear as to the sanctions that can be imposed for breaching them? 

Yes 

No 

If you wish to elaborate on your answer please do so here 



  

           

              

      

     

  

           

            

Litigants in Person 

21. To what extent do you consider PAPs to be comprehensible to litigants in person? 

Very clear and easy to read 

Some aspects are difficult to understand 

They are inaccessible 

If you wish to elaborate on your answer please do so here 

22. Do you believe PAPs are easy to locate for litigants in person? 

Yes 

No 

If you wish to elaborate on your answer please do so here 



  

           

         

  

               

            

           

              
    

             

Compliance and Enforcement 

23. Do you believe prospective parties comply appropriately with PAPs? 

Compliance is routine 

Compliance is variable depending on the identity of the parties & whether they are represented 

There is often disagreement between the parties about whether they have complied 

If you wish to expand on your answer please do so here 

24. Do you believe courts deal consistently with non-compliance with PAPs when making case management 
directions or imposing costs orders? 

Yes 

No 

If you wish to elaborate on your answer please do so here 

25. What do you believe should be the appropriate sanction for non-compliance with PAPs? 



  

           

                
        

 

  

 

  

                  
   

Judicial Case Management 

26. To what extent does compliance with PAPs lead to more efficient case management if litigation is 
necessary (eg through the narrowing of issues in dispute)? 

A lot 

A moderate amount 

A little 

None at all 

If you wish to elaborate on your answer please do so here 

27. What more could be done to transfer the benefits of compliance with PAPs to judicial case management if 
litigation is necessary ? 



         

           

                

Technology 

28. What role should PAPs play in online dispute resolution? 

29. Would it be desirable to incorporate PAPs into the steps built into online dispute resolution portals? 

If you wish to elaborate on your answer please do so here 



  

      

  

    

  

  

          

Priorities for Reform 

30. Do you believe PAPs require reform? 

No reform required 

Minor reforms would be desirable 

Significant reforms required 

Major reforms required 

31. What do you believe should be the priorities for reform? 



 
                 

                 
            

                   

Final Observations 
Thank you again for the filling out this questionnaire. Please do send the survey link to any other 
persons you know who have had experience of PAPs in whatever capacity. A hard copy version of the 
survey can be made available if required: please email Leigh.Shelmerdine@judiciary.uk 

32. Are there any issues not raised above that you believe should be part of the CJC’s review of PAPs? 
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